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In the United States Circuit Court of Appeals for the

Ninth Circuit.

SOCRATES QUICKSILVER MINES,
(a corporation)

Appellant,

V.

CARR REALTY COMPANY (a corpora-

tion) et al.,

Appellees,

Upon appeal from the United States Circuit Court for the

Northern District of California.

Brief for Appellees.

This is an appeal from an order sustaining a demurrer

and a decree dismissing a bill made by the Honorable

James H. Beatty, sitting in the United States Circuit

Court for the Northern district of California. The bill

was filed in the Court below on February 7, 1903. The

complainant is the Socrates Quicksilver Mines, a corpora-

tion organized and existing under the laws of the State of

Nevada. The defendants are corporations and citizens

of California. The date of the corporate organization of

the complainant is not set forth in the hill. Although

it is alleged that the complainant has succeeded to all the

rights of certain persons (F. X. Banks and others) al-

leged to have interests in the property in controversy (Bill,

record, p. 46), neitlier the time, method of acquisition of

title nor consideration of the conveyances by which it *^ suc-

ceeded to all the rights'' of its ])redecossors in interest, are

averred. The main object and purpose of the bill
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is to declare a trust in and to the Socrates Quicksilver

Mines, a mining property in the County of Sonoma, in

this State, alleged to be of the value of $250,000, and to

decree a conveyance of the legal title held by a patent of

the United States issued to the predecessors in interest of

the respondents. The bill is 70 printed pages in length,

and is replete with erroneous legal conclusions, contradic-

tions, and lengthy mathematical calculations. Notwith-

standing its great and excessive length, the fundamental

equity, good or bad, upon which the complainant relies

may be very briefly set forth. For this purpose an analy-

sis of the bill will be necessary and proper.

Analysis of the Bill.

The bill first alleges the corjDorate organization and citi-

zenship of the complainant, and of the various respond-

ents. It then proceeds to set forth that on September 21,

1867, William S. Bell, Charles Bell, F. X. Banks, John

W. Rock, John D. Elwanger, J. M. Epperson, Bedford

Manning, W. W. Davis (sometimes called Henrj^ H. Da-

vis), P. K. Epperson, William T. Lane, James H. Lane,

Katherine Lane, Alice Lane and J. B. Epperson, all of

whom were citizens of the United States, made an entry

upon and location of the premises in controversy. It may

be conceded for the purposes of the argument, that the

facts as alleged show a sufficient location of the ground.

It is further alleged that William S. Bell, et al., the origi-

nal locators, took possession of and held the same, and

made a sufficient expenditure in money and labor upon

the same to entitle them to a patent, until February 2,
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1869, at which time they became entitled to a patent to

the premises.

It is further alleged that on February 2, 1869, William

S. Bell, Charles Bell, John W. Rock, John D. Elwanger

and James M. Epperson, knowing the estate and claim

of title of the original locators, except themselves, to-wit,

F. X. Banks, George M. Parker, Bedford Manning, W.

W. Davis (sometimes called Henry H. Davis), P. K. Ep-

person, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B, Epperson, to the premises in contro-

versy, asserted to be 1-15 each of said mining ground, con-

spired with R. M. Garratt, Joseph C. Coleman, J. N. Bar-

ney, Philip Douglas, William D. Crow, G. W. Greeley,

Samuel S. Boone, B. W. Lyons, Charles Myrtetus, Christo-

pher Myrtetus, Thomas H. Washington, Otto Walther and

John A. Robinson (an attorney at law), to procure and

obtain a patent from the Government of the United States

for the Socrates Quicksilver Mine, for themselves (the

persons named) as grantees in said patent, notwithstand-

ing the fact that Garratt et al., the ten persons named ex-

clusive of William S. Bell, Charles Bell, John W. Rock,

J. D. Elwanger and James M. Epperson, had no right to

the same, but that said Bells, Rock, Elwanger, Epperson

and F. X. Banks et al. (the remaining ten original loca-

tors), were the legal owners of the said mine.

That in pursuance of such purpose. Bell et al.y said five

original locators, and Garratt et al., their ten confederates,

on February 8, 1869, applied to the local land office of the

United States at San Francisco, in the land district in

which the mine is situate, for a patent to the Socrates

Quicksilver Mine, and falsely claimed and pretended to
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the officers of the land office that they, the said W. S. Bell

et al, (the five original locators), and R. M. Garratt et al,

(their ten confederates) were the owners of the possessory-

title to the mine and were entitled to make application for

a patent for the same. That said Bell et al, (the five origi-

nal locators and their confederates), in pursuance of their

wrongful and fraudulent purpose, did file in the land of-

fice aforesaid ** certain sham and pretended proofs'' in said

application for patent, wherein and whereby they caused

it to appear to the register and receiver of the said local

land office and the officers of the land department of the

United States, that they (Bell et al., th'^ five original lo-

cators and their ten confederates) were then and there

the true and legal owners of the possessory title to said

mining ground and to the whole thereof. That said proofs

were false and untrue and concealed the true state of the

title to said premises, and the true state of the title to said

premises was not presented to the authorities in charge

of the issuance of the said patent, and said pretended

proofs were made and filed for the purpose of imposing

upon and deceiving said officers, who were therefore and

thereby imposed upon and deceived, and a fraud was

thereby committed on the Government of the United

States and upon F. X. Banks et al, (the ten original loca-

tors exclusive of Bell et al.), their co-locators; for if the

true state of the title to the mine had been shown in said

proceedings said F. X. Banks et al. (the ten original lo-

cators), together with Bell et al. (the other five original

locators) would have been the grantees in the patent in-

stead of R. M. Garratt et al., the confederates of Bell et al.,

in making the application for patent.
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That thereafter and because of said wrongful and fraud-

ulent acts of said William S. Bell and his said confeder-

ates, on the 13th day of August, 1874, a patent for the mine

was issued by the United States to William S. Bell et al,,

the five original locators, and R. M. Garratt et at., their ten

confederates. The ground embraced in the patent is de-

scribed by metes and bounds, and contains 66.70 acres of

land. The patent was recorded by the grantees in the

office of the County Recorder of Sonoma County on Octo-

ber 14, 1874.

It is further alleged in the bill that on March 10, 1869, the

said William S. Bell, Charles Bell, J. M. Epperson,

Thomas H. Washington and Charles Myrtetus caused and

procured John W. Rock and John D. Elwanger, together

with R. M. Garratt et al., the other patentees, to convey

to them (the five persons first named) their interests in the

mine, although each and every of the parties to said deed

well knew that the said grantors, except Rock and El-

wanger, had no valid right, title or interest whatsover in

said premises so pretendedly conveyed, or to any part of

the same.

The foregoing statement of the facts from which the

fundamental equity of the bill arises in favor of the com-

plainant, if at all, is sufficient to illustrate our positions

in argument. The foregoing allegations are contained

in the first fifteen pages of the bill. All the rest of the bill

is made up of allegations of notice to the persons who have

derived their titles from the patentees, and of lengthy and

argumentative averments concerning the title derived by

the respondents from the patentees, and of their equities as

against each other. In these questions the complainant
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has no interest and is not concerned. Its only interest is to

obtain a decree against the present holders of the legal

title. More than half the bill might have been stricken

out upon exceptions, for impertinence or insufficiency, but

we do not desire to prolong this litigation. The case will

be simplified by considering it as a direct contest between

the original locators and the patentees. If the original

locators at this day, have no equity against the patentees,

in a direct proceeding, they certainly have none against

their vendees, either with or without notice.

To Recapitulate.

The case in brief is this

:

In September, 1867, fifteen persons made a location of

a mining claim. In February, 1869, five of the original

locators (W. S. Bell, Charles Bell, John W. Rock, John

D. Elwanger and James M. Epperson), together with ten

other persons (R. M. Garratt et aL), 7iot the origimcl locor

tors, made an application to the proper officers of the

United States for a patent for the mine. They obtained

a patent by the use of ^^sham and pretended proofs,'^ what-

ever that may mean, and by the concealment of the fact

that the remaining ten original locators were the real own-

ers of 10-15 of the ground and mine. This patent was is-

sued on August 13, 1874, and was recorded on October 14,

1874, in the County Recorder's office. The bill was filed

on February 7, 1903.

It therefore appears that the bill was filed thirty-four

years after the application for patent was made; that the

application for patent was under discussion and consider-

ation by the officers of the Land Department from Feb-
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ruary 8, 1869, to August 13, 1874, five years and six

months; that the patent was issued and placed upon record

twenty-eight years and six months prior to the filing of the

bill.

There is no allegation in the hill that any of the original

locators or their successors in interest (including the com-

plainmit) were ignorant of the application for patent, or

the proofs filed in support of the same, or of the issuance

of the patent, or of the record of the same, or that the mine

was being worked by persons claiming adversely to them-

selves.

The reasons why such allegations were not made are

that they could not truthfully have been made; that the

law is settled that all persons are chargeable with notice

of facts disclosed by the public records ; that an examina-

tion of the record of the patent would have shown the

names of the applicants and the date of the application,

and would have referred the predecessors in interest of

the complainant to the ^^sham and pretended proofs'* of

which they complain. Such proofs, in their very nature,

according to the law and practice of the Land Department,

must have been in writing, and they would have had a le-

gal right to copies of the same, from which they could

have learned the nature of the *'sham and pretended

proofs,'' the names of the false witnesses, and the testi-

mony alleged to be false, word for word. In fact, any ex-

press allegation of ignorance of the filing of the patent

application, or the making of the ^'sham and pretended

proofs,'* at any time after sixty days after the record of

the patent, would be pronounced by any court to be wil-
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ful, or false upon its face, and impossible in fact and in

law.

The Demurrer to the Bill.

The defendants, John H. Miller, William H. Jordan and

Thomas W. Nowlin, Carr Realty Company, Frank A.

Huntington and William H. Troop, appeared and demur-

red to the bill on similar grounds. (Trans, pp. 84-88; pp.

89-93; pp. 94-98.)

The defendant, Martha A. Parker, administratrix of

the estate of George M. Parker, deceased, appeared and

filed an answer by Charles W. Kitts, Esq., her solicitor

and counsel. (Trans, pp. 74-82.) This answer repeats in

substance the allegations of the bill. It is subject to all

the criticisms to which the bill is liable. It has but one

virtue— the omission of the tiresome and endless repeti-

tions of the bill, its subterfuges and concealments, and its

erroneous conclusions of law and fact. It is not coupled

with any cross-bill demanding affirmative relief, was not

served upon any of the co-defendants, and must fall with

the original bill.

The bill was taken pro confesso against the defendants,

Geo. M. Pinney, administrator of the estate of Jessey B.

Epperson, deceased, Charles Bell and William S. Bell,

wno had appeared in propria persona. The defendant, A
B. Caldwell, as administrator of the estate of William

Hale, deceased, appeared by his solicitors, J. A. Marsh

and ITF. Peart, Esqrs. No pleading was ever filed by this

defendant. No service appears ever to have been made

upon the defendant, William H. Humphrey, as trustee

for Otto Walther, Charles Bell, William S. Bell, George
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M. Pinney, N. P. Chipman, A. A. Hosmer, Charles D. Gil-

more, J. F. Stock and John A. Robinson, of, in and to

three-fourths undivided part of the Socrates Quicksilver

Mine or mining claim situate in the County of Sonoma,

State of California, or upon William S. Bell (as an indi-

vidual), Charles S. Bell (as an individual), Kate Scott, as

administratrix of the estate of William T. Lane, deceased,

or Kate Scott as administratrix of the estate of Catherine

S. Lane, deceased. No appearance has been made or

pleading filed by either of them. The fact is unimportant

for many reasons. As to William H. Humphrey, trustee

for Otto Walther et al., of three-fourths of the Socrates

Mine, it appears on the face of the bill in that regard that

the alleged decree appointing Humphrey trustee for Wal-

ther, Chipman, Hosmer, Gilmore, Stock and Robinson is

void upon its face, for the reason that William B. Carr,

the original trustee, reconveyed the interests conveyed to

him in trust by the persons named, to the said grantors or

their nominees many years before the alleged decree ai>

pointing Humphrey their trustee, and for the further rea-

son that the decree appointing Humphrey was made in a

proceeding to which none of the cestuis que trustent were

parties and of which they had no notice.

This point will be further noticed under an appropriate

head of the argument.

Argument.

The following grounds are set forth in the demurrers

of all the defendants

:

The bill is bad in substance, and its defects cannot be

obviated by amendment, in this

:
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I.

That the substance, materiality, names of the witnessee

and specific pieces of documentary evidence of the * * sham

and pretended proofs '
* alleged in the bill are not set forth.

II.

That the predecessors in interest of the complainants

appear to have been locators, and the defendants appear

to have been patentees of a tract of mining ground ; that

it does not appear from said bill that said predecessors,

in interest of complainant, ever filed any protest or ad-

verse claim against the issuance of said patent, and there-

fore, by the express language of the law, their claim is

conclusively presumed to be abandoned and non-existent.

III.

That if as tenants in common, the predecessors in inter-

est of complainant were not bound to file a protest or ad-

verse claim, under the doctrine of equity that one tenant

in common cannot acquire a title adverse to his co-tenants,

yet the law is that the co-tenant must claim the benefit of

the purchase of the adverse claim promptly, and tender his

share of the purchase price.

IV.

That neither the complainant, nor its predecessors in

interest, have claimed the benefit of the adverse title pur-

chased by defendant nor offered to pay any part of the

purchase price, for twenty-nine years from and after the
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purchase of the adverse title, nor does the complainant

now offer to pay its share of the purchase price.

V.

That the complainant and its predecessors in interest

have been guilty of laches and inexcusable delay in

filing their bill, for the period of twenty-nine years after

the issuance of the patent.

VI.

That the property sought to be recovered is speculative,

risky and of uncertain value, and that the bill of complaint

appears on its face to be a speculation in litigation at the

expense of the defendants, by persons who have acquired

their interests in the property in controversy for trivial

and nominal considerations.

VII.

That the allegations of notice to the defendants of the

acts of fraud ^^Ollght to be charged in the bill are vague,

uncertain and iiibufficient, as to all the defendants, and that

certain of th.> defendants (William H. Jordan, Thomas

W. Nowlin and John H. Miller) are expressly alleged to

be purchasers without notice, and unaffected by said

trust.

VIII.

That it appears on the face of the bill that the defendant,

the Carr Realty Company, holds under the same title de-

rived from the same persons as those under whom the

complainant claims, and that the title of the Carr Realty
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Company thus derived is prior in time and superior in

right to that of the complainant.

IX.

That the title of the defendant Frank A. Huntington ap-

pears on the face of said bill to be adverse to that of the

defendants against whom the complainant claims, and

that no trust will be decreed by a court of equity in re-

spect to such a title.

The case of the appellees as shown by the record here-

in, is based upon affirmative propositions. We occupy

the position of demurrants, and shall claim the right to

open and close in the oral argument. Holding these views,

we decline to review the brief for appellants. We shaJl

discuss the points raised by the demurrer seriatim, in the

order in which they have just been stated.

I.

The bill is lacking in equity because it does not appear

therefrom that the predecessors in interest of complainant

filed any protest or adverse claim against the issuance of

the patent to the grantors of respondents.

The bill alleges that William S. Bell and fourteen other

persons made a location upon open and unappropriated

lands of the United States of the Socrates Quicksilver

Mine in September, 1867, and continued to hold the same

until February 2, 1869, when Bell, with four other

of the original locators (Charles Bell, J. M. Epper-

son, John W. Rock and John D. Elwanger) and ten other

persons formed a conspiracy to deprive Banks and others
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(the ten parties to the first location exclusive of the two

Bells, Epperson, Rock and Elwanger) of their rights to

the same. The means implied were the iruiking of a sec-

ond location by the two Bells, Kock, Elwanger and Epper-

son and the ten other locators, and an application by them

for a patent to the mine. The facts concerning the second

location are not alleged in the bill, but as no other means

are provided for by law or known to the law to obtain a

patent to a mining claim, than by making a location, and a

subsequent application for patent, aft^r due notice and

proof, and payment, it must be presumed that such loca-

tion, application and proof were made after due notice by

publication and posting. It must likewise be presumed

that having due notice by all the means provided by law,

of the application under the second location, the co-locators

with Bell and others failed and omitted to file a protest

and adverse claim and to commence an'^ction as required

by the Acts of Congress of 1866 and 1872, and the Revised

Statutes. In that case, the result of a failure to file a

protest and adverse claim or to commence an action is de-

fined by the statute itself in two places ; that it shall be as-

sumed that the applicant is entitled to a patent (Sec.

2325) and that a failure to commence and prosecute an

action shall be a waiver of his adverse claim. (Sec. 2326.)

It must, therefore, be presumed either (1) that the origi-

nal locators failed to file a protest or adverse claim; or

(2) that they failed to commence an action; or (3) that

they did commence an action which was 'decided against

them. In either or any event the co-locators have no

standing to attack the patent.
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GwUlim V. Donnellan, 115 U. S. 45;

Dahl V. Rauheim, 132 U. S. 260;

Lahl V. Montana Copper Co., Id. 264.

II.

The presumption made by the learned Judge of the Cir-

cuit Court that the claim of title under which the patent

ivas issued was a mineral location was necessary and jus-

tifiable. Having all means of knowledge at hand, the al-

legations of the bill in respect to the patent proceedings

are so evasive and suppresssive of necessary patent and

accessible facts, that every presumption must be made

against the pleader.

The record in this cause (pp. 112-121) contains forty-

six assignments of error. This is i3erverted and misdi- j

rected industiy and ingenuity'. Four of these assign-

ments are leveled at that portion of the opinion of the

learned District Judge, which holds that it must be pre-

sumed that the application for patent was based upon a

location by the patentees (opinion, trans, p. 105; assign-

ments of error Nos. XXII-XXV inclusive), and that any

reference to the subject was intentionally omitted in the

bill. That the inference of the learned judge was correct,

as matter of law is sustained by eveiy statute ever passed

upon the subject. (Sec. 3, Mining Act of 1866, 14 Stats, at

Large, p. 251 ; Act of July 9, 1870, 16 Stats, at Large, p.

217; General Mining Act of 1872, 17 Stats, at Large, p.

91; U. S. Rev. Stats., Sees. 2320-2327 inclusive.) The

law cannot be concealed by silence or suppression. Xor

can the fact.

I
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The rule of construction of a bill like the present as de-

clared in U. S. V. Atherton (102 U. S. 373), and Norris v.

Haggin (136 U. S. 386), is that "every presumption not in-

consistent with its allegations, is to be made in favor of the

judgment of the officer or tribunal sought to be im-

peached,'^ or that eveiy presumption must be made in

favor of actions not expressly or specifically declared to

be fraudulent. The positions taken in argument by the

appellant are that Bell et al., the patentees, were tenants

in common of the locators, and that therefore the grantors

of appellant were not required to file a protest and adverse

claim against an application for ])atent, because of the

rule of law that one tenant in common cannot acquire a

title adverse to and superior to that which he holds in

common with his co-tenant. In this he is sustained by

Turner v. Saicyer, 150 U. S. 578.

But in every such case three things may happen. The

title acquired may be (1) that of the co-tenant himself

by unfair means (as in Turner v. Sanger)
; (2) it may be

a title inferior to that of all the co-tenants (as in Mandeville

V. Solomon, 33 Cal. 38), in which the (^ourt held that it

would not entertain a suit to deckiro a trust in respect to a

title expressly alleged to be void and without merit; (3) it

may be a superior title acquired by the co-tenant before he

became a tenant in common with the plaintiff (as in

Sneed's Heirs v. Atherton, 6 Dana 278), in regard to

which no trust exists.

The pleader in the case at bar is careful to omit every

fact which would tend to show whether Bell et al. applied

to the Land Dei)artment for a patent ui>on a title fraudu-

lently derived from the grantors of the complainant itself,
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as by a forged deed of their interests under the same lo-

cation, or upon a location prior or subsequent to that of

the predecessors in interest of complainant. Under the

rule that a pleading must be most strongly construed

against the pleader, it must be presumed, in the absence of

express allegations to the contrary, not only that there was

a location, but that that location was prior in time and su-

perior in right to that under which complainant claims.

It must appear from the bill itself that the adverse title

acquired was one in respect to which the grantors of com-

plainant had a right to participate. If Bell et al., the

patentees, applied upon a location prior in time and su-

perior in right to that of September 21, 1867, made before

they became tenants in common with Banks et ah, all the

authorities are agreed that a man who already has a good

title loses no right and incurs no obligation by purchasing

an interest in a bad one. Thus, it is said by Mr. Freeman

:

* ^ The duration of the restraint upon the acquisition and

assertion of a paramount adverse title is co-extensive with

the existence in fact of the relations of co-tenancy. It

can neither precede the co-tenancy nor continue after the

community of interest has ceased. Nor can the creation

of a co-tenancy have any retroactive effect upon the rights

of any of the parties. No breach of fidelity or good faith

can be presumed from a purchase before the co-tenancy

commenced. Therefore, if a man having a title to land,

thereafter, in conjunction with others, acquires another

claim of title, this acquisition does not impose any obliga-

tion on him not to assert his former title, nor does it con-

fer on his co-tenants any right to participate in the fonner

title upon any other terms than he chooses to enforce.''
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Freeman on Co-tenancv and Partition, Sec. 161.

Sneed^s Heirs v. AtJierton, 6 Dana (Ky.) 279.

Tlie objection we are now nrging is not a question of

form, but of substance. The complainant must show that

I lie respondents have acquired a title in which it has a

right to participate. In every one of the leading cases

(Van Home v. Fonda, Ruthicell v. Deueeb, Lee v. Fox and

Turner v. Sawyer) it ai)peared from the statement of spe-

cific facts, or by express allegation. In the case at bar,

the complainant is presumed by law to have known, and

to have had the means of knowledge, of the precise title

upon which Bell et al. applied for a ])atent from the day

the i)atent was recorded, until this hour. Even the af-

fectation of ignorance is absurd, and lacking in good faith

and respect to the Court. The evasion in respect to the

source of the defendant's title and the '*sham and pre-

tended proofs" by which it is alleged to have been sup-

ported, would be the subject of just censure, if it were not

60 transparent as to be amusing. The suppression of ma-

terial facts is so palpable that it cannot be overlooked or

palliated. Any allegation bearing the slightest resem-

blance to the truth in regard to the source of title or

"sham and pretended i)roofs'' of the applicants for

patent would have been destructive of the complainant's

case.

It is not often that evasion and suppression of truth is

claimed to be a virtue in pleading. It is still less fre-

(piont that a charge is made in argument against a judge

of assuming facts not sustained by the record. But when

the attempt at suppression and evasion is *' gross as a
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mountain, oj^en, jDalpable/' like one of Falstaff's false-

hoods, it is certainly the duty of counsel to repel such a

suggestion, and to demonstrate that the presumptions and

inferences made by the Court were not only justifiable,

but did not go far enough. In the attempt to meet the ar-

gument that the predecessors of complainant were bound

to file a protest and adverse claim, the reply is made that

they were tenants in common of the title upon which the

application was based. And it is further contended that

the presumption is neither necessary nor proper, that the

applicants for patent applied on a mining location. It

is suggested that there are other means and methods of

obtaining a mining patent than by or through a mining

location, for example, under Sec. 2332, IT. S. Eev. Stats.

While not conceding that the section quoted can bear any

such construction, we accept the suggestion of counsel as

the law and the fact. If such were the case, the complain-

ant would be worse off than he is now, if that ice re possi-

ble. For exami^le, the application for patent of Bell et al.

was filed on February 8, 1869. The statute of limita-

tions for the recovery of mining claims was at that time

tivo years (Stats. 1863-1, p. 91. This Act was repealed

by the Code of Civil Procedure of 1873). Therefore, if

the title of the applicants for patent based on adverse

possession and limitations accrued two years before their

application for patent, it accrued before February 8, 1867,

and the title of the grantors of complainant had its incep-

tion on September 21, 1867, more than seven months after

the origin of the title of the fonner. This brings the

case directly within the rule of law laid down in Sneed's

Heirs v. Atherton (6 Dana Ky. 279), that a man who al-

I
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ready lias a good title loses no right and incurs no obliga-

tion by i)urchasing an interest in a weaker or inferior

title.

We are willing for the Court to presume any possible

or conceivable state of facts under the allegations of the

a[)pellant's bill. The fact that ignorance on the part of

the coniijlainant or concealment ui)on the part of resi)ond-

cnts is alike impossible, either as to the title upon which

the patent was applied for, or the *'sham and ])retended

])roofs" by which it was supported, justifies the Court

in pronouncing the allegation a wilful (uid intentional

suppression of facts luitliiiL the knouiedge of the com-

plainant and its grantors ^ and authorizing and requiring

the Court to make every presumption against the pleader.

Under any alternative which can or may be imagined or

suggested, the comx)lainant's bill is felo de se. If the ap-

plication for patent was made on a location, it must be pre-

sumed that that location (unless expressly alleged to be

subsequent) w^as prior to the complainant's, in respect to

which the latter has no equity. If the application was

based on a prior adverse possession of two years, that

title must have been older and sui)erior to the complain-

ant's. In that case, we have the authority of the text of

-Mr. Lindley {Lindlcg on Mines, Sees. (UG-TlZS) that the

ousted, or excluded co-tenants, must file an adverse claim.

If they did, it must be presumed that it was withdrawn or

dismissed. If they did not, they have no case.

III.

The allegations of the yneans of fraud i)i the procure-

ment of the patent are insufficient, uncertain and evasive.
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Having the means of complete knowledge of all the patent

proceedings, the charges of fraud should be so direct, cer-

tain and specific as to fully inform the respondents a/tid

the Court of the frauds and perjuries imputed by the bill.

The allegations of fraud are insufficient upon their face.

They are

:

That Bell and others (the locators under the second lo-

cation) applied to the officers of the U. S. Land Office at

San Francisco to obtain a patent for the Socrates Quick-

silver Mine ; that they falsely and fraudulently pretended

to be the owners of the mine and entitled to make appli-

cation for a patent for the same; that they filed certain

sham and pretended proofs in said application for patent

with said officers, wherein and whereby they caused it to

appear that they were the owners of the possessory title

to the same and to the whole thereof; that said proofs so

filed were false and untrue, and concealed the true state

of the title to the premises, and were made and filed for the

purpose of imposing upon and deceiving the Eegister and

Eeceiver and the officers of the Land Department of the

United States, who were thereupon and thereby imposed

upon and deceived, and in pursuance and as a result of

the same issued the patent to the applicants. Bell et al.

These allegations are deficient and insufficient in every

possible respect.

1. It appears that the ^*sh<im and pretended proofs^*

mentioned in the bill were filed in the course of the pro-

ceedings for a patent by the applicants with the Register

and Receiver of the Land Office. They were therefore in

the nature of written and documentary evidence. To speak

of them as
*

' sham and pretended proofs '

' is a mere waste
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of epithets, which means nothing. Literally and exactly

speaking, a sham and pretended deed or affidavit or depo-

sition is a forged deed or affidavit or deposition. It means

a deed or affidavit whose execution is forged and has no

reference to the truth or falsity of its contents. But if

construed to mean an affidavit or deposition whose state-

ments are false, the allegations are insufficient in every re-

spect. The authorities are unanimous that the allegation

must set forth the names of the affiants or witnesses, the

substance of the testimony, and a specific statement of the

particulars in which the same is false. It is not sufficient

merely to say that the proofs were or are false and untrue.

This is to substitute the judgment of the pleader for that

of the Court, and to allege mere conclusions in the place of

facts.

Whitney v. Kelley, 94 Cal. 153;

Mulford V. Cohn, 18 Cal. 46;

Dexter v. Arnold, 5 Mason 512.

Butler V. Vassault, 40 Cal. 76;

United States v. Atherton, 102 U. S. 372;

Quimhy v. Cordan, 104 U. S. 426.

The fact is notorious that more bills to set aside patents

for lands, or to declare the patentees to be trustees, have

been filed in this Court than in all the other circuits put

together. All the great cases have originated in this

Court. The Court will perceive from an examination of

its own records that in every bill of the kind yet filed, the

allegations have been made in accordance with the rule of

pleading as we claim it exists. Thus, in the Throckmor-

ton, Flint and Carpentier cases, the nature of the issue,
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the name of the witness and the substance of the testimony

alleged to be false were given. The printed record in the

cases named will be produced at the hearing in support of

this assertion.

This argument is powerfully sustained by the fact that

ignorance of the means and methods— "the sham and pre-

tended proofs''—by which the patent was obtained, is

impossible. They are all matters of record in a public

office, and the patent itself, when issued, must and does

direct the attention of any person to the application on

which it is based. Thus the patent in the case at bar

(Trans, pp. 63-7) expressly recites the number and date

of the entry and the name of the land office in which the

application was tiled. Sec. 2325 IT. S. Eev. Stats, ex-

pressly requires the application to show a compliance with'

the terms of this chapter (Title XXXII, Chap. 6), which

includes the making of the location, the marking of boun-

daries, the record of the same, the amount of annual work

(Sec. 2324), and of five hundred dollars' worth of labor

and improvements expended on the claim. All affidavits,

testimony and proofs must be taken in writing, and filed

with the Register and Receiver of the Land Office. Any'

adverse claim must be made in writing and filed in the

Land Office (Sec. 2326). Therefore any argument or con-
J

tention that the complainant or predecessors in interest]

were ignorant of "the sham and pretended proofs" is a]

gross and preposterous evasion, which the Court may pro-J

nounce on the face of the bill to be impossible in law and inj

fact.

In Norris v. Hoggin (136 U. S. 386) it was held that!

an allegation of ignorance of certain conveyances of record
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and judicial proceedings was false on its face. The same

was held in this Court in U. S. v. Carpentier (per HofPman,

J., 4 Sawyer C.C. 51).

See the opinions of Field and Hoffman J. J. in U. S. v.

Flint, 4 Sawyer 51, in which allegations of ignorance and

concealment were pronounced impossible and false on

tlieir face.

We shall have further obsen^ations to make upon this

point under another head of the argument.

The rule of construction of a bill, not setting forth the

particulars of the fraud charged is, ^ * that every presump-

tion not inconsistent with its allegations is to be made in

favor of the judgment of the officer or tribunal sought to be

impeached. *

'

U. S. V. Atlierton, 102 U. S. 373.

The allegation pronounced insufficient in the case cited,

is exactly similar in substance to that in the case at bar.

But it may be contended that this is a case in which the

predecessors in interest of the complainant had only an

equity, and were not claiming the legal title, and that there-

fore they were not called upon to present and file a protest

and adverse claim. There are cases which lend some sem-

blance of strength to this contention.

This equity is based upon the doctrine that one tenant

in common cannot purchase a claim of title adverse to that

of his co-tenants, but that the latter are entitled to partici-

pate in the same, to the extent of their respective shares,

upon promptly claiming the benefit of th^ purchase, and

contributing their portion of the i)urchase price.

This proposition is conceded. But tlie duty imposed
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by law upon the co-tenants to act promptly, is not based

upon the lapse of time in general, but is an express obli-

gation to be diligent, inherent in the very doctrine itself.

It is based upon the proposition that one man will not be

permitted to share in the profits of another man's specula-

tions without sharing in the risks. The duty to act prompt-

ly is an express, affirmative duty, imposed by the law

itself. The failure or neglect to claim the benefit of the

purchase, and contribute the necessary share of the pur-

chase price, is deemed a repudiation of the transaction and

an abandonment of its benefits.

Every case cited by counsel for appellants in the court

below held in express terms that the duty of the person

claiming the benefit of the adverse title to contribute his

share of the purchase price is imperative.

The first case in order of time, as well as in weight of

reason and authority, is Van Home v. Fonda, 5 Johns.

Chy. 407, decided by Chancellor Kent in 1821. This case

has been followed in the Supreme Court of the United

States, in Rothivell v. Dewees, 2 Black 618, in which the

Kentucky case of Lee v. Fox, 6 Dana 176, is affirmed on

this very point.

The rule of diligence and promptness in making known

a desire to participate in the adverse title, and to con-

tribute a just share of the expense is equally supported

by authority.

Brittin v. Handy, 20 Ark. 403

;

Buchanan v. King, 22 Gratt. 414;

Freeman on Cotenancy and Partition, Sec. 156.

Mandeville v. Solomon, 39 Cal. 133.
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(Time between purchase of adverse title and demand of

conveyance, eleven months.)

Note to Keach v. Sanford, 1 Lead. Cases in Equity

73.

Lee V. Fox, 6 Dana 176

;

Weaver v. Webb, 25 Pa. St. 270;

Lloyd V. Lynch, 28 Pa. St. 419.

In the case at bar the delay has been 29 years. In addi-

tion to this, the purchase price of lode mining claims es-

tablished by law is five dollars per acre, and it is alleged

in the bill that the claim as patented contains sixty-six and

seventy one-hundredths (66 70-100) acres. The patentees

therefore paid three hundred and thirty-three dollars and

fifty cents for the claim, upon which twenty-nine years'

interest has accrued at seven per cent j)er annum, which

amounts to one thousand and ten dollars and fifty cents.

Not one cent of this sum has been offered or tendered in

the bill. This is a fatal defect.

In addition to the purchase price, there must have been

taxes paid by (he respondents for at least thirty-three

years. These taxes were a lien upon the land itself, and

must have beer. [)aid by the holders of the legal title. There

must also ha\ o been the cost and necessary expense of

workmg the mine and of developing it from a worthless

prospect to a bonanza worth half a million dollars. Not

one cent of these sums has the complainant paid or of-

fered to pay.

In Rothwell v. Deirees and Lee v. Fox, above cited, the

decree in favor of the complainant was expressly made

subject to the payment of his proportionate share of taxes

and improvements.
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IV.

The relief sought by the hill is barred by laches and in-

excusable delay for twoity-nine years, and the bill con-

tains no allegations tending to excuse or palliate such de-,^

The doctrine of laches, which debars a suitor from relief

in a court of equity, is founded upon the fundamental obli-

gation of diligence by suitors who approach its doors. A
great chancellor has said :

* ^ Nothing can call this court in-

to activity but conscience, good faith and reasonable dili-

gence.''^ (Smith V. Clay, 3 Bro. Chy. 640.) The reasons

which impel a court of equity to deny relief after a great

lapse of time are the changed or changeable condition of

the parties and the property', the loss of evidence and the

death of the parties or witnesses by whom the truth might

be established.

Every one of these reasons applies with the fullest force

to the case at bar. It is alleged that a mine which nobody

worked from June 2, 1875, until January, 1900, was re-

opened and work recommenced by the respondent, F. A.

Huntington, on the latter date, and was carried on at more

or less infrequent intervals by Huntington without
j

pecuniary profit and at a loss, and has caused a waste of

the substance of the estate to the complainant and its

grantors and predecessors in interest. (Trans. Bill, p. 34.)

Notwithstanding all this, it is alleged that the value of the

estate of the complainant (stated to be 1560 feet out of

3000, Trans, p. 46) is now (Feb. 7, 1903) the sum of two

hundred and fifty thousand dollars (Trans, p. 58). In

other words, it appears by the allegations of the bill that

i
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property u|)on which work was suspended from June 2,

1875, until January, 1900, and was carried on at a loss by

Huntington and his "confederates," is noiv of the value

of five hundred thousand dollars. This unforeseen conse-

quence must have been the result of the labors of Hunting-

ton and his "confederates," because by the express alle-

gations of the bill "all mining and other work in, upon or

about the said Socrates Quicksilver Mine ivas wholly sua--

pended, and the same was not resumed until or about the

— day of January, 1900, at which time work was re-

sumed by the said respondent, Frank A. Huntington, who

then and there claimed to be the owner of said premises

and of the whole thereof." (Trans, p. 34.) Even this

work was carried on at a loss, and caused "a waste of the

substance of the estate" (Trans, p. 34) until sometime

near the filing of the bill, when it appears that Hunting-

ton has developed a property worth half a million of dol-

lars. This averment of the bill we cheerfully concede to

be true, but it does not state the whole truth. Mr. Hunting-

ton, by plotting his entire fortune at stake and by years of

labor has devo]r.|)ed a mine upon which work was aban-

doned for tweii<y-four years into a property worth at least

two million dollars. This brings the case directly within

the rule of law laid down in

Tivin Lick Oil Company v. Marbury, 91 U. S. 579;

Kinney v. Con. Va. Mg. Co., 4 Sawy^er U. S. C. C.

283;

U. S. V. Marshall Mg. Co., 129 U. S. 579.

In this aspect of the case, the laches and delay of the

predecessors in interest of the complainant for twenty-



28 Socrates Quicksilver Mines {a Corporation) vs.

five years (from 1875 to 1900, when Huntington resumed

work) may be left out of view. If the equity of the pre-

decessors in interest of the complainant had its source and

origin on the first day of January, 1900, no court of con-

science would permit them to lie by and wait until a man

had hazarded his time, his labor and his estate for three

years, and developed the bonanza of all known quicksilver

mines, and then come forward to take it away from him

on a title practically abandoned twenty-five years ago.

This would be to enable a gang of speculators in litigation

*4o reap where they have not sown and to gather where

they have not strewn. '

'

The argument on pp. 55-7 of appellant's brief is one

which can hardly be answered with a straight face. That

argument is that there has been no change in the value of

the mine, because Carr bound himself to sell the mine at

the rate of $200,000 within one year from June, 1875, and

could, by means of a stock-jobbing speculation in ^* com-

mon and preferred stock," have realized a much greater

sum, say a million dollars. This is like the day-dream of a

curb-stone operator, or one of the fond imaginings of

Col. Mulberry Sellers or Mr. Wilkins Micawber. But the

answer is prompt and easy. Mr. Carr never did or could

sell the mine to anyone at any price. The mine was un-

worked for twenty-five years. A mine unworked for

twenty-five years is presumably worthless. It is now al-

leged that complainant's half is worth $250,000. If so, the

other half is. worth as much and the whole is worth

$500,000. All that has happened in the three years prior

to the filing of the bill, while Huntington was working it

at a loss to himself. A mine must, in the usual course of

I
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things, be worked at a loss before it becomes profitable.

Such was the case with the celebrated Consolidated Vir-

ginia Mine on the Comstock, ui)on whicli $2,()(K),()(K) was

expended before a dollar of profit was earned. The idea

that the allegation of value ($250,000) is jnirely for juris-

dictional purposes, and not binding on the aijpellant, is

ludicrous. The value necessaiy to sustain the jurisdiction

is only $5,000. The proposition that allegations under oath

may be disregarded or retracted at the will of the pleader,

can never be received with favor in a court of conscience.

Again, the fact that witnesses have died and that evi-

dence has been dispersed, is apparent upon the face of the

bill. There were fifteen original locators. Of these Banks,

Rock, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B. Epperson and Geo. M. Parker (eight,

more than half,) are dead. Of these, the last five refused

to join in the complainant's suit, and are made defendants

for that reason.

Thompson v. Ferry, 56 Pac. Eep. 741 (Ariz.), where a

mortgage was executed by one co-tenant which was after-

ward foreclosed and premises sold to the mortgagee. The

grantee of the mortgagee applied for and secured a ])atent

to the ])remises without any protest from the excluded co-

tenants. The excluded co-tenants after ten years sued

the grantee, praying that he be declared a trustee for their

use. Held, that their laches estopped them from assert-

ing that they were co-tenants and that the property should

be held in trust for them.

Lindley on Mines also states the rule (Sees. 646 and

728) in discussing the necessity for co-tenants to appear

in patent applications and file an adverse claim, as fol-
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lows: ^^When the claim is held hy one co-owner in open

hostility to the other and there is a well recognized repudi-

ation of title brought to the notice of the excluded co-

tenants, their rights may be lost by failure to adverse. If

prior to the institution of the patent proceedings there had

been such an ouster of a co-tenant as would set the statute

of limitations in motion, such a notorious and unequivocal

denial of a co-tenant's rights brought to his notice as to

impose upon such co-tenant the necessity of protecting his

interest— such conduct by the co-owner in possession

which in law creates an adverse holding—under these con-

ditions we think the courts would compel the ousted co-

tenant to assert his rights in the patent proceedings. '

'

The following cases, cited from the books, are given as

examples of the periods of time held to be laches in par-

ticular cases

:

Wood V. Carpenter, 101 U. S. 135, 10 years.

Veade v. Willimns, 3 Story 612, 5 years.

Dodge V. Essex Ins. Co., 12 Gray 71, 8 years.

Farnam v. Brooks, 9 Pick 245, 19 years.

Badger v. Badger, 2 Wallace 87, 30 years.

Godden v. Kimmel, 99 U, S. 211, 14 years.

Marsh v. Whitmore, 21 Wall. 184, 13 years.

Hough V. Richardson, 3 Story 660, 7 years.

U. S. V. Flint, 4 Sawyer 57, 23 years.

Harwood v. Railroad Company, 17 W^all. 81, 5

years.

Downey v. Garrard, 24 Pa. St., 6 years.
*

Clarke v. Boorman, 18 Wall. 506, 8 years. j

Brown v. Buena Vista, 95 U. S. 161, 7 years. '

McKnight v. Taylor, 1 How. 161, 24 years.
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Kingsland v. Roberts, 2 Paige Chy. 194, 21 years.

Moores v. White, 6 Johns. Chy. 360, 30 years.

Jenkins v. Pye, 12 Pet. 254, 13 years.

Twin Lick Oil Co. v. Marhury, 91 IT. S. 592, 4 years.

Sullivan v. Portland R. R., 94 U. S. 811, 19 years.

Follansbe v. Kilhretli, 17 III. 522, 3 years.

Williams v. Rhodes, 81 111. 571, 4 years.

//flZZ V. Fullerton, 69 111. 451, 6 years.

Castner v. Walrod, 83 111. 171, 19 years.

£'?;aw5' Appeal, 81 Pa. St. 278, 4 1-2 years.

iVw/Zrf V. Hamhlin, 8 Allen 130, 12 years.

Lansdale v. Smith, 106 U. S. 39, 45 years.

Kinney v. Con. Va. Mg. Co., 4 Sawyer 283, 2 2-3

years.

Cox V. Montgomery, 36 111. 398, 18 months.

Of the purchasers from the patentees, William B. Carr,

Otto VValther and William Hale are dead. It is highly

probable that if the original locators who have not con-

veyed to the complainant, and have refused to join in its

suit wore now alive, they would testify that they

lived for twenty-five years in sight of the mine in contro-

versy; that they thought it worthless; that they refused

io expend a day's labor or a dollar in money upon it; that

they had abandoned it as not affording a prospect of suc-

cess ; that they knew of the application for patent and of

the result of the same; that they also knew of Hunting-

ton's desperate energy and enterprise, which at the risk

of ruin had snatched a great fortune from a hopeless strug-

gle, and that they had declined to become accomplices in

a scheme to deprive him of his just reward.

It appears from the allegation of the bill that on June 2,
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1875, nearly twenh^-eight years i)rior to the filing of the

same, William B. Carr was the owner and holder of the

legal title to the entire mine. He already owned in his

own right one-fonrth under both titles or all titles, anTthe

remainder was conveyed to him in trust by the owners of

the apparent legal title of record. At that time his title

appeared of record, and he would have been the only nec-

essary party defendant. He continued to live until May

9, 1897, twenty-two years after he acquired the title. Dur-

ing any day of that time he and his cestids que trustent

might have been called to account. But they were not.

That the death of persons whose characters and estates

might be put in jeopardy is a potent circumstance in in-

fluencing the action of a court of equity, is conceded by

all the decided cases.

Hammond v. Hopkins, 143 U. S. 250.

Bell V. Hudson, 73 Cal. 288.

Not only Carr, the trustee, is dead, but Walther, the

cestui que trust of Carr, to the extent of 937 1-2 feet of the

legal title to the mine, died in August, 1886, fourteen years

after he had acquired the interest of Troop, Larew, Davis

and Winchester, under the locators' title, and his interest

under the patentees' title, and seventeen years before the

filing of the bill. Such periods of delay and neglect are

unexampled and without a parallel in the annals of litiga-

tion.

There is no such allegation in the pleading as that stated

(with all the emphasis of italics) on page 40 of appellant's

brief, that ''on the day aforesaid (Sept. 21, 1867) said co-

locators took possession of the same as a mining claim, and
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continuously held and occupied the same and held an ex-

clusive possession of the same, which was uncontroverted

and unopposed (trans, pj). S-G) until entry by Iliuduigton

tJiereon.^^ (Trans, p. 34.) The italics in the (luotation

are ours.

On the contrary, it is alleged (bill p. 9) "that Bell ct al—

the applicants for patent— claimed and pretended to said

official that they (said Bell et (d) were then and there the

owners of the possessory title to said mine, and to the

ivhole thereof. And further (on p. 15) that after the is-

suance of said i)atent (August 13, 1874) and the making

of said deed (March 10, 1869), the said Bell et (d claimed

and pretended to be the owners of said Socrates Quicksil-

ver Mine, and the whola thereof until about August 27,

1874, the said Bell et (d Ignoring the title of their said

cestuis que truest claimed and pretended that the title to

the whole of said mining claim was held, and owned as

follows: Here follows a table of the interest claimed by

each, which is absurd, but does not imi)air the force of the

allegation that they claimed to own the whole, and ignored

the title of their cestuis que trustent. This adverse hold-

ing dates from March 10, 1869. There is nothing in the

bill which shows in express terms or by necessaiy infer-

ence that the actual or constructive possession of the com-

plainant's grantors continued until the entiy of Hunting-

ton. On the contrary, it is alleged that the claim of title

of the respondents, Pluntington, Jordan, Nowlin, Miller,

Troo]) and Oarr Realty Company, is adverse and in hos-

tility to said origuial locators, and their and each of their

grantees and successors i}i interest, etc. (Bill, ]). 46.)

The date of the acquirement of the title by Huntington
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of the John A. Robinson and N. P. Chipman interests is

not given (bill p. 47), but as Huntington and his vendees,

Nowlin and Miller, are admitted to be innocent purchasers

in respect to those interests, the question is unimportant.

It is a question of some importance, however, how it can

be possible that Huntington recovered a judgment on an

adverse title (a tax title) against the holders of the legal

title, and not be in adverse possession. The action in

which Huntington recovered judgment was commenced

on January 3, 1898, and judgment was entered on January

1902. Both the titles put in issue by the contending

jjarties were adverse to the title of complainant, and a

possession recovered by legal proceedings is not only

prima facie, but conclusively an adverse and hostile pos-

session. Huntington's adverse title, therefore, relates to

the commencement of his action, which is more than five

years prior to the filing of the bill.

V.

The claim that the laches and delay of appellant in

filing this hill are excused by the fact that its predecessors

in interest were tenants in common of the respondents and

in accordance with their right, is refuted by other allega-

tions of the bill ivhich shoiv that the claim of title of the

respondents was adverse and hostile ah initio.

There is no room under the allegations of the bill for the

application of the doctrine that neither laches nor limita-

tion runs against him who is in possession or who holds

according to his right. The doctrine as laid down in Love

v. WatkinSy 40 Cal. 547, is conceded by us to be the law, and

in accord with the fundamental principles of law and
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justice. But there can be no claim that the complainant

or its predecessors in interest have been in possession of

the property for a single day from the issuance of the

patent on August 13, 1874, up to the filing of the bill. The

claim is repugnant to and is refuted by the allegations of

the bill itself.

It is alleged:

*'Your orator further shows that thereafter, and subse-

quent to the consummation of said fraudulent purpose, and

after the issuance of said patent and the making of said

deed of conveyance to said William S. Bell and his con-

federates therein named, the said William S. Bell, Charles

Bell, James M. Epperson, Charles Myrtetus, Thomas H.

Washington and Christopher Myrtetus, claimed and pre-

tended to be the owners of said Socrates Quxclx silver Mine,

and the whole thereof, and they and each of them did there-

after barter, bargain, sell and in form convey said property

as their own.'* It further appears that from June, 1875,

on or about the 27th day of August, 1874, the said William

S. Bell, Charles Bell, James M. Epperson, Charles Myrte-

tus, Thomas H. Washington and Christopher Myrtetus,

and their pretended grantees, ignoring the title of their said

cestuis que trustent, claimed and pretended that the title

to said mining claim was held and owned as follows, viz;**

(Here follow a schedule of the interests of the various suc-

cessors in interest of the patentees, which is absurd on its

face, and of no importance to the argument.) (Bill, Trans,

pp. 15-16.) It therefore appears, by express allegation,

that as early as August 27, 1874, within a fortnight after

the issuance of the patent, the patentees and their succes-

sors in interest expressly repudiated and ignored the title
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of their cestuis que trustent, and claimed the whole prop-

erty as their own. It further appears that from June, 1875,

until January, 1900, work upon the mine was totally sus-

pended, and when resumed, was begun and continued by

a man (Huntington) claiming under an adverse title, and

working the mine in a manner which caused a waste of the

substance of the estate of the complainant and of its

grantors and predecessors in interest. (Trans, p. 34.)

It is further alleged on this point *4hat the pretended

claim of title by said respondents, and each of them, is ad-

verse and in hostility to said original locators, and their

and each of their grantees and successors in interest of and

to said mining ground, claim and premises, etc." (Trans,

p. 46.) This shows that the claim of title of the respond-

ents has been adverse and hostile ah initio.

Under these circumstances there is no room for the claim

that the complainant or its predecessors in interest were

ever in possession of the mine or any part of it, from Aug-

ust, 1874, until February, 1903.

Under any theory of law or fact, the patentees and their

successors in interest held the complete legal title of the

property, which drew to it the legal seizin and possession.

That possession could only be displaced by an actual ad-

verse possession. There is no allegation of an actual pos-

session by complainant or its predecessors in interest. On

the contrary, it is alleged in the bill **that the pretended

claim of title of the respondents and each of them to said

premises, is adverse and in hostility to said original loca-

tors, and their and each of their grantees and successors in

interest of and to said mining ground ^ claim and premises^ 4

and is without any right whatsoever." (Trans, bill, p. 46.)
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The concluding allegation that '*the claim of title of the

defendants ... is without any right whatsoever/* is

a mere conclusion of law, and as such is unfounded, pre-

posterous, and repugnant to the preceding allegations of

fact. If the defendants have been in possession for twenty-

nine years, under a United States patent, under a claim

adverse and in hostility to the original locators and their

grantees and successors in interest, it is impossible that

their claim of title could be without any right whatever.

On the contrary, such a claim is impregnable in law and

in equity.

In Love v. Watkins (4:0 Cal. 547) and all the cases which

follow and affirm it, it appeared by express allegation and

proof that the owner of the equitable title had been in

actual possession from the very inception of his title up

to the commencement of the action. It is possible both in

law and in fact that one tenant in common may oust and

disseize his co-tenants, and in the case at bar, the express

allegations of the bill are incapable of any other construc-

tion. That the patentees entered upon the premises, and

claimed and pretended to be the owners of the whole there-

of and ignored the title of their cestuis que trustent (bill,

p. 15), and that their claim of title was adverse and in hos-

tility to said original locators and their successors in in-

terest, shows an ouster and disseizin of the original loca-

tors, from the date of the issuance of the patent (August

13, 1874) until the filing of the bill (February 7, 1903).

Under the allegations of the bill, any discussion of the

application of the doctrine of Love v. Waikins is unneces-

sary.



38 Socrates Quicksilver Mines {a Corporation) vs.

VI.

The allegations of the bill of notice to the defendants

who are alleged to be purchasers from the origincd pat-

entees are insufficient, evasive and uncertain. The de-

fendants being purchasers from the patentees, are only

chargeable ivith notice of facts appearing on the face of

the patent proceedings. Havimg full knowedge of all that

appears on the face of the proceedings, the complainant is

bound to make its charge of notice definite, certain a/tid

specific. A charge that a defendant "had knowledge of

the true state of the title" is an allegation of a mere con-

clusion of law, and is meaningless.

As to some of these purchasers, no notice whatever in

any form is alleged. Thus (on p. 47) it is averred that the

respondent Frank A. Huntington has succeeded by pur-

chase to all the rights of John A. Robinson and to all the

rights of said N. P. Chipman and his associates in the

premises. That interest is stated as 150 feet in Robinson,

and 50 feet in N. P. Chipman and his associates. These

interests were conveyed in trust to William B. Carr on

June 2, 1875 (bill, pp. 28-32), and Robinson's interest was

reconveyed to him by Carr on May 19, 1882. (Bill, p. 33.)

There is no allegation whatever of notice to Huntington,

Nowlin or Miller, as to the interests so acquired from

patentees. For this reason the decree in their fa-

vor, as far as those interests are concerned, must be af-

firmed on this ground alone. But on broader grounds, the

allegations of notice against any and all of the defendants

are grossly insufficient in substance.
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First y as to W. B. Carr and the Carr Realty Company.

The first conveyance from the original patentees to Mr.

Carr was two weeks after the issuance of the patent, on

August 27, 1874. The allegation is
'

' That said conveyance

was then and there delivered to said Carr, who then and

there received and accepted the same with full notice and

knowledge of the true state of the title to said Socrates

Quicksilver Mine.^' (Bill, p. 19.) This allegation is in-

definite and uncertain to the last degree, and may mean

anything which the elastic conscience of a pleader may

construe it to mean. It does not set forth any fact or spe-

cific act of fraud of which Mr. Carr had notice. He was a

purchaser from patentees under a United States patent,

regular and valid on its face. That patent did not on its

face show any location prior to that of the patentees. Nor

did it show any protest or adverse claim by any of the

prior locators. Nor from anything which appears on the

face of the bill, was any protest or adverse claim ever made

or filed. Mr. Carr purchased under a patent which had

been issued after five years and six months' investigation

by the officers of the Land Department. If there was no

adverse claim on file in the Land Office he was justified in

purchasing. If there had been one, he was justified in

presuming that it had been withdrawn or defeated. There

was no obligation on his part in purchasing directly from

the patentees to examine anything but the patent itself. If

it was necessary or proper for him to examine the record

in the General Land Office, it is not pretended that there

was a single paper on file which would have shown a claim

of title prior to that of the applicants for patent. To al-

lege that Carr had '^full notice and knowledge of tlie true
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state of the title to the mine/' means nothing. The true

title was a United States patent, valid on its face, running

to the persons from whom he purchased as grantees, rest-

ing upon a record in the Land Office which did not show

any prior claim. The allegation, to be sufficient, must

show that Carr knew of the prior claim, and that he knew

that the proofs on file were false. The allegation must be

certain and specific. This rule applies to purchasers from

patentees claiming under a patent valid on its face.

Hardy v. Harbin, 1 Sawyer U. S. C. C. 209. fli

The same rule applies to purchasers at sales under judg-

ments or decrees.

Reeve v. Kennedy, 43 Cal. 650.

Stokes V. Geddes, 46 Cal. 17.

It is not intimated in the bill that any matter giving no-

tice of any claim of title of the first locators appeared on

the face of the record in the Land Office, or of the patent.

But if it had been in fact clearly and precisely alleged that

Carr knew that the grantors of the complainant had a

prior location, what conclusion would or could he have

drawn from the fact that no adverse claim was made by

them or appeared in the record in the Land Office, but that

they had abandoned their claim! ^

The allegation of notice is the same as to every purchaser

and successor in interest of the patentees, and is bad as to

all of them. See as to the deed to Walther (bill, p. 21)

the conveyance from Epperson to Bell, Walther et al. (bill,

p. 21), the conveyance from Charles Myrtetus to Walther

and Bell (bill, p. 25), the conveyance from Walther et al.

to Carr (bill, p. 27), the conveyance from Nagle to Warner

(bill, p. 43), the conveyance from Mrs. Lizzie Carr, widow,
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and George G. Carr, R. H. Carr and Mary Carr Lieb, sur-

viving children of W. B. Carr, deceased, to the Carr Realty

Company (bill, p. 50). This last conveyance was made

on May 5, 1900, twenty-five years after the issuance of the

patent. Is it possible that such an allegation is good as

to a person purchasing an interest under a United States

patent which had remained unattacked for a quarter of a

century?

In U. S. V. Flint, (4 Sawyer 51), an allegation against a

purchaser under a final decree of confirmation of exactly

eciuivalent im])ort ("that defendants took with notice of

the invalidity of said claim") was insufficient. ''They

(the defendants) are charged in the bill, it is true, with

notice of the alleged frauds of the claimant; but how, or

where, or in what manner they had notice, is not averred.

The vagueness of the allegation gives it only the weight of

mere clamor."

As an exrjn]>ie of repugnant and contradictory plead-

ing, the bill bolVTe the Court is almost without a parallel.

But the brief oF appellant has some claim to notice, in that

respect. On i .ige 25 of appellant's brief we find it stated

as a fact of \.aich the ('ourt will take judicial notice, that

at the time of the location (complainant's) there was no

State law requiring notices of location to be recorded, and

there is no allegation in the bill that the local rules re-

cpiired recordation. In support of this statement the cases

of Thompson v. Spray (72 Cal. 53o), and Souter v. .!/(/-

yuire (78 Cal. 544), are cited.

AVe agree that both the law and the authorities cited by

counsel are imi)regnable.

Yet on p. 73 of appellant's brief we are solemnly inform-
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ed that '

' The bill shows the date and place of record of the

location notice and the patent. (Trans, pp. 62-70). The

date of record of these instruments is prior to the time

when Walther acquired his interests in the property. The

infirmity is patent upon the record, and Walther in dealing

with the property', took with notice of it" (citing cases.)

The deduction of notice is drawn (1) from the fact that

the location notice was recorded; and (2) that the patent

was recorded. In view of the established law that notice

does not follow from the record of a paper not required by

law to be recorded, this contention may be summarily dis-

missed. In regard to the record of the patent and the

notice ensuing therefrom to Walther, it is sufficient to say,

that the patent was a patent to third persons, under whom

the complainant does not claim, and which afforded no in-

formation as to the rights, real or imaginary, of the com-

plainant's grantors. This argument is a strange one com-

ing from the mouth of a litigant who contends that it is

not affected with notice of the exact title upon which the

patent was issued, but is at liberty" to suppress and conceal

the fact, as far as it lies within its power. Although the

argument as to notice is restricted in terms to Walther

alone, it applies to every respondent, and is equally bad

as to all.

VII.

The bill is lacking in equity against the appellee Will-

iam Troop, because it appears that he is the owner of 200

feet of the mine, under the identical title under which the

appellant claims.

The bill is absolutely deficient in equity against the de-

fendant William Troop.
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Because it appears that one James M. Epperson, one of

the original locators, on January 15, 18G9, conveyed his in-

terest to said William Troop. Troop, therefore, has all

the interest that Ej)person had under the original location.

If the deed of the constahlc, John W. Bell, purporting to

convey the interest of Troop to Walther, was good and

valid in law (bill, pp. 23-5), it is no concern of the com-

plainant's, who has not acquired the title of Troop in any

manner. On the other hand, if Walther did acquire the

title of Troop by the constable's deed, it revested in Troop

by virtue of the decree in the suit of Warner v. Lloyd (bill

pp. 39-40), in which Huntington was substituted as plain-

tiff, and in which Kittie E. Rye, as administratrix of the

estate of Otto Walther, deceased, and said Troop were

parties, and in which it was adjudged that Troop was en-

titled to 200 feet undivided in the mine. The complainant

claims under neither W^alther's estate nor Troop, and has

no right to iinpoach that judgment on any ground.

VIII.

The compJr,(] ant ha>s no right to impeaeh the judgment

in the case of Huntington v. Lloyd, for the reasons that if

docs not claim under either party to that suit and tJiat

the title of Huntington was adverse to (Did s}thjcct to no

iquity in favor of the complainant.

Nor has the complainant any right to impeach the judg-

ment in the case of Huntington v. Lloyd et aL upon any

ground. It does not claim under any party to that suit,

either plaintiff or defendant. The titles put in issue in

tliat action were a tax title held by Warner and his vendee,

Huntington, the substituted plaintiff, on the one side, and
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the patent title on the other side. The complainant does

not derive its title under either party, but both titles liti-

gated were adverse to the complainants. The judgment

was made by a court having full jurisdiction of the parties

and the subject-matter. It might have been erroneous,

but was not void. The cases of Reeve v. Kennedy and

Stokes V. Geddes apply to such a judgment in their full-

est force.

The allegation of notice to Warner is ludicrous. In the

first place, neither Warner nor Huntington were pur-

chasers in any sense. No notice at all is alleged to Hunt-

ington. The simple fact is that Warner bought a tax-title

for taxes levied in the year 1880 against a mine for which

a patent had been issued seven years before. He sold it

to Huntington. Huntington entered into possession in

1900 of a mine which had been abandoned and on which

no work had been done for twenty-five years. He then

brought an action against the persons who had succeeded

to the legal title of the patentees. Huntington already

owned 200 feet of the patent title, as to which he was an

innocent purchaser (bill, p. 47). At the time of the decree

Huntington still had the title, not having conveyed to Now-

lin and Miller until four months afterwards. If Hunting-

ton was an innocent purchaser of the 200 feet of the patent

title which he already held, how did he become a pur-

chaser with notice of the 962 1/2 feet awarded to him by the

decree? The fact is that as to that title he is not and was

not a purchaser at all. He owned an adverse title, and he

brought an action upon it against the otvners of the legal

title of record, and recovered a judgment. His suit was

brought against the owners of the patent title, twenty-
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seven years after the issuance of the patent. During all

that time neither the complainant nor its predecessors in

interest had made a claim. Huntington brought suit

against every person who appeared by the record to have

succeeded to the legal title conveyed by the patent. What

right has the complainant to attack or impeach his judg-

ment?

The allegation in the bill that the judgment in Hunting-

ton V. Lloyd et al. is not res adjudicata, and the reasons

given for the allegation are puerile and preposterous.

In the first place the averment that the record title from

September 21, 1867, until January 12, 1901, was in F. X.

Banks et al., the original locators, is not true. The record

title is the patent title, and the patent title is the legal title.

Huntington brought his action to quiet title against the per-

sons who had held the legal title for twenty-seven years.

Banks et al. had no legal title, and no title of record. There

were no means by which Huntington could have discovered

their interests or could have made them parties.

The recordation of location notices is not for the pur-

pose of giving constructive notice of title, but merely to es-

tablish the fact that the miners' customs have been com-

plied with in that particular instance. To give a recorded

location notice the effect of constmctive notice of title is

absurd on its face. The abandonment of a location wipes

out all value of such location and yet nothing appears of

record to show such fact. The United States issue a

patent to parties holding possession for five years (or the

period recjuired by the statute of limitations) and do not

require any location notice under such circumstances.

That this is the law see San Bernardino Co, v. Davidson,
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112 Cal. 503, 504, where the Court says: '^The purpose

of recording (location notices) is to show a compliance

with the mining customs ; but this purpose, and the whole

scheme, is entirely distinct from the statutory system of

recordation by which parties are permitted to have trans-

fers of propert}^ and certain other written instruments re-

corded in the county recorder's office, so as to give con-

structive notice thereof."

The allegations as to the nullity of the tax title are of no

force or legal effect. These allegations are mainly pure

conclusions of law, and conclusions which have been held

to be erroneous by all the authorities. Thus the averment

—
^

^ that no tax or any tax was ever validly levied, etc., upon

the owners of th^ said Socrates Quicksilver Mine, or upon

said property during the said or any fiscal years"— (bill,

p. 41) is merely the expression of the opinion of the pleader

that a mine may be patented for five years, and that no tax

can be levied upon the mine or against any association

formed by the owners of the legal title, or any common

name which they have assumed. Or it may mean that be-

cause the tax was not assessed against Banks et ah, the

original locators, the owners of a latent equity not apparent

on the record, that no tax could he assessed against this

mine for tiventy-nine years.

The next allegation that no tax was assessed against the

owners, etc., and that the said owners were not indebted to

the State of California in any sum for taxes, is immaterial.

That the said Socrates Quicksilver Mining Company was

neither a person, firm nor corporation is of no consequence.

It may have been, and the Court will presume it to have

been an association of persons doing business under a
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common name, which may be sued by such name, under

Sec. 388 of the Code of Civil Procedure. But the fact

that it was or was not a person, firm or corporation is im-

material. Since the adoption of the Codes in 1873, the

process of recovering taxes by judicial procedure has been

superseded by sale under summary process. Under the

Codes the tax is levied upon and is a lien upon the land, A

mistake or misdescription of owners is unimportant.

Klumpke v. Baker, 131 Cal. 82.

Lake County v. Sulphur Banks Q. M. Co., 66 Cal.

20.

The allegation that the description by the name of the

*' Socrates Quicksilver Mine'' is ^' vague, indefinite, uncer-

tain, insufficient and fatal" (bill, p. 42), is a mere conclu-

sion, and a false conclusion at that. In People v. Sierra

Buttes Q. M. Co., (39 Cal. 511) it was held that such a de-

scription was sufficient. It would be strange that any

court should hold that a description of a mine by the name

by which it is called in a United States patent, and by

which it would pass in a conveyance, is insufficient.

The allegations that the said tax deeds are absolutely

void, etc., are equally absurd and of no effect. They are

good, for the very reasons that the pleader says they are

bad. The fact that Nagle and Warner knew that they

were bad is impossible in law and fact, because the law

says that they are good.

IX.

The bill is fclo do sc as to the one-fonrih interest in the

mine claimed hij the respondent Carr Realty Company,

because it appears on the face of the bill that the latter
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owns one-fourth of the mine under either or any title, and

that the complainant does not pretend to have succeeded

to the rights of any of the grantors of the Carr Realty

Company.

The bill is lacking in equity against the respondent, the

Carr Eealty Company, as the successor in interest of Will-

iam B. Carr, to one-fourth of the Socrates Quicksilver

Mine, under the deed of William S. Bell et al, to William

B. Carr, dated August 27, 1874.

The reason is that William S. Bell, Charles Bell, Otto

Walther and Charles Myrtetus owned and held more than

one-fourth of the mine, as locators under the identical lo-

cation under which the complainant claims. They there-

fore held more than one-fourth of the mine under the same

title as the complainant's predecessors in interest and

their deed to Carr conveyed all the title they had, under

the location or under the patent. On this point, see Phil-

potts V. Blasdel, 8 Nevada 78, per Garber, J., affirming an

opinion of Beatty, J., at nisi prius.

Weill v. Lucerne Mg. Co., 11 Nev. 210.

I
Disregarding the claims and pretenses of Bell et al., set

forth on p. 15 of the bill, and relying on the facts set forth,

these things are apparent and undeniable.

The Socrates Mine was located by 15 persons. It con-

tained 3,000 feet of the lode. Each locator was therefore

entitled to 200 feet, or one-fifteenth of the claim. William

S. Bell, Charles Bell, John W. Rock and John D. Elwanger

were four of the original locators and therefore entitled to

800 feet, or four-fifteenths of the mine. This is, of course,

more than one-fourth. Thereafter, on March 10, 1869,
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l^ock and Elwanger conveyed to W. S. Bell, Charles Bell,

J. M. Epperson, Thomas H. Washington and Charles Myr-

tetus all their interest in the mine. This was long before

any [)atent was issued and, of course, conveyed their inter-

ests as locators under the first location. We leave out of

view the conveyance of the other grantors as immaterial.

The title wider the first location then stood:

W. S. Bell 280 feet

Charles Bell 280 feet

Charles Myrtetus 80 feet'

J. M. Epperson 80 feet

Thomas H. Washington 80 feet

800 feet

Thereafter, on October 17, 1874, J. M. Epperson, who

had acquired 80 feet of the locators * title by the deed from

Kock and Elwanger, conveyed it to Charles Bell, Otto

Walther, William S. Bell, Charles Myrtetus and John A.

Robinson, conveying to them 16 feet apiece.

The locators' title was then vested in the following

named persons in the following proportions

:

William S. Bell 296 feet

Charles Bell 296 feet

Charles Myrtetus 96 feet

Thomas H. Washington 80 feet

Otto Walther 16 feet

John A. Robinson 16 feet
* —. —^ —^ -^—

800 feet

The two Bells, Myrtetus, Walther and Robinson, on

August 27, 1874, conveyed to William B. Carr one undi-
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vided fourth part of the Socrates Quicksilver Mine. Thrf

grantors owned 720 feet of the mine, all of which passed to

Carr under his deed. The allegation is that the said con-

veyance did not state what proportion of said undivided

one-fourth was contributed by each of the said persons to

said Carr by said conveyance. (Bill, p. 16.) It was not

necessary that it should. The conveyance passed all the I

interest of all the grantors as far as it was necessary to
,^

make up the one-fourth conveyed. It was not a deed of

one-fourth of the interest of each grantor, but a deed of

one-fourth of the mine. If "William S. Bell alone had

owned one-fourth of the mine, and the other grantors had

owned nothing, Bellas whole interest would have passed

by the deed. The allegation that ^^your orator therefore

alleges that each of said persons should be deemed and

taken by reason of said conveyance to have contributed to

said Carr in proportion to the amount each held with his

co-grantors" (bill, pp. 16-17) is not a statement of fact,

but an argument and a very preposterous argument. Their

deed conveyed all that each grantor had, necessary to make

up the full quantity of one-quarter of the mine.

Mr. Carr then obtained by that deed 720 feet, or 30 feet

less than one-quarter of the mine. This is under the as-

sumption on our part that Otto Walther had only 16 feet

of the locators ' title.

But on October 3, 1874, Thomas H. Washington, who

held 80 feet of the locators^ title (by conveyance from

Rock and Elwanger, on March 10, 1869, bill, pp. 13-14)

conveyed forty (40) feet to Otto Walther, which inured

to the benefit of Carr by way of estoppel. This makes 760

feet in Carr of the locators' title.
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It is not alleged in the bill that the complainant has in

any way succeeded to the title of any one of the grantors

of Carr under the original location. It therefore follows

from the allegations of the bill itself that the Carr Realty

Company owns one-fourth of the mine, under the very

title under which the complainant claims. The decree in

favor of the Carr Realty Company should be afi&rmed upon

this ground alone.

X.

The bill is defective in parties mid improper parties are

joined in the hill.

Neither Kittie E. Rye, administratrix of the estate of

Otto Walther, deceased, nor Harry L. Walther, James O.

Walther, nor Marie E. Folger, heirs and distributees of

Otto Walther, are joined as parties to the bill. Nor is

John A. Robinson, if he be alive.

On the other hand, William H. Hum])hrey is joined as

a party defendant, as trustee for Otto Walther, Charles

Bell, William S. Bell, George M. Pinney, N. P. Chiptnan,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John

A. Robinson, of, in and to three-fourths undivided part of

the Socrates Quicksilver Mine or mining claim, situate in

the County of Sonoma and State of California.

It appears by the bill that Walther in his lifetime owned

interests in the Socrates Mine under both titles, the loca-

tors' and the patentees', and that the defendant Jordan

has succeeded to those interests. It also appears that John

A. Robinson and N. P. Chipman owned an interest under

both titles, which has become vested in the defendant

Huntington (Bill, p. 47), and as to which it is admitted
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that Huntington and his grantees, Nowlin and Miller, are

innocent purchasers.

No reason can be imagined for not making Otto Wal-

ther's administratrix or heirs parties, if it be not the fact

that their interests are represented by William H. Hum-

phrey, trustee, or by Jordan, their grantee. It therefore

remains to be seen whether Humphrey is lawfully the trus-

tee of anything or anybody. It appears from the bill

(p. 27) that on June 2, 1875, Otto Walther, Charles Bell,

William S. Bell, John A. Eobinson, N. P. Chipman and

his said associates (meaning Hosmer, Gilmore and Stock)

made a conveyance to William B. Carr, of an undivided

three-fourths part of the Socrates Mine, for an expressed

consideration of one hundred and ten thousand dollars.

This was followed on the next day by the execution of a

declaration of trust by Mr. Carr, declaring in effect that

the said deed was made and received to enable him, Carr,

to negotiate and conclude a sale of the entire property in

his own name, and promising to pay certain sums of

money to each of the grantors in case of a sale of the mine

by Carr. It was also agreed that in case of a failure to

make a sale of the property, Carr would reconvey their

respective interests to the grantors.

It is alleged that the mine was never sold, and that Carr

reconveyed to Walther on May 19, 1882, 937y2 feet of

the mine, and to John A. Robinson 150 feet of the same.

(Bill, p. 33.) That the deed to Walther was recorded on

December 3, 1900, and the deed to Robinson on May 27,

1882. It would, therefore, seem that Walther *s adminis-

tratrix and heirs and their grantee should be made parties

defendant, but they are not. On the other hand, it appears
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that William H. Humphrey was appointed trustee of the

interests of Walther, Robinson, Chii)man and the rest by

proceedings which border on the farcical, and which re-

semble a scene from a comic opera, or a decree rendered

by the nimble-skipping Lord Chancellor in Gilbert and

Sullivan's opera of Patience.

It seems from the allegations of the bill that on Septem-

ber 20, 1902, more than twenty years after the re-convey-

ance by Carr to Walther and Robinson, of their interests

in the mine, and sixteen years after the death of Walther

(p. 49) and five years after the death of Carr (p. 49) the

said Humphrey was appointed trustee of the interests of

AValther and Robinson, among others. It is not alleged

that the widow or executrix or heirs of Carr or the dis-

tributee, the Carr Realty Company, or the administratrix

or heirs or grantee of Walther, or John A. Robinson were

parties to or had notice of this extraordinary proceeding.

That it was and is void upon its face is beyond all

argument. The trust estate descended to Carr's heirs and

devisees. He had reconveyed to Walther and Robinson

twenty years before the proceeding was instituted. Carr,

Walther and Robinson had all been dead many years be-

fore the proceeding was instituted to appoint a new trustee.

How any court can have authority to appoint a trustee for

men who re-acquired their own legal estates twenty years

before, is a question of law which was never solved until it

was taken up by the active and acute intellect of the alleged

lawyer who conducted this farcical proceeding. Of course,

if the decree appointing Humphrey trustee was void as to

one it was void as to all. No one was made a part>', no one

received notice of the proceeding.
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There then follow all these allegations, a statement that

*' there is now vested in said respondent William H.

Humphrey, as trustee, the legal title to 1,207 feet (and an

infinitesimal fraction of a foot) of said premises/' (Bill,

p. 51.) This absurdity is ludicrous. But the climax is

yet to follow. The bill states that the complainant '*dis

claims any interest or estate in so much of the trust prop-

erty held by said respondent W. H. Humphrey, as trustee

for John A. Robinson, or as trustee for N. P. Chipman, as

successor in interest of N. P. Chipman, A. A. Hosmer, C.

D. Gilmore and J. F. Stock. '

' (Bill, pp. 57-58.) These, of

course, are the interests of Robinson and Chipman, which

Huntington acquired as an innocent purchaser several

months before the appointment of Humphrey as trustee.

Again, if Jordan, the grantee of the administratrix and

heirs of the Walther interest, is a proper party defendant,

because he has the legal title of the Walther interest, how

can William H. Humphrey be joined as a trustee of

the legal title as to the same interest? And if the interest

of Robinson and Chipman had become revested in them,

by deed from Carr, twenty-one years before the filing of

the bill, and is now vested in Nowlin and Miller as in-

nocent purchasers, how can Humphrey be joined

as a defendant as trustee of the Robinson and Chipman

interests ?

The fact is that the proceedings set forth in the bill as

to the appointment of Humphrey as substituted trustee

for Carr are utterly indefensible in law or in morals. We

await with curiosity, the defense of these proceedings

by the counsel who conducted them.

There are several other facts apparent on the face of the
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record which suggest uncharitable suspicions of the man-

agement and control of this case by the plaintiiT and its

sohcitor. No service of process was made, but an api)ear-

ance was entered for W. H. Humphrey, trustee, etc.

The bill alleges that he holds the legal title to a little more

than one-third of a mine worth half a million of dollars.

By the declaration of trust Charles Bell is entitled to 750

feet and William S. Bell to 325 feet of the mine. They en-

tered an appearance, and a rule to take the bill against

them pro confesso was entered against them by the com-

plainant's solicitor. (Trans, p. 99.) Geo. M. Pinney, as

administrator of the estate of Jessey B. Epperson, de-

ceased, was also a party defendant. No service appears

to have been made upon him, but he appeared and a rule

to take the bill pro confesso was made against him also.

If the Bells, who appear by the declaration of trust to

have 1075 feet of the title under the patent to the mine, are

made defendants, how can Humphrey be a })roi)er party

defendant as to their interest? The presumption would be

after the lajjse of twenty-nine years that where the purpose

oT the trust had completely failed, the legal title had been

recouveyed to the grantors or cestuis que trustent. If the

Bells' interest had been reconveyed to them, there is no in-

terest whatever left in Carr, upon which the trust can

o])erate.

French v. Eduards, 21 Wall. 150.

On the other hand, it apjiears from the irliole record

tlint the two Bells, who appear to be entitled to 1075 feet

ot* the legal title under the patent and the declaration of

trust of Carr, are making conunon cause with the com-
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plainant. They appeared without service of process, and

a rule for a decree pro confesso was entered against them
i

by the counsel for complainant. If they have any claim

upon the estate of Carr or any right to 1075 feet of a mine

worth two million dollars, which they admit they hold sub-

ject to the equities of the complainant, the short way of

settling the case would be to convey their legal title to the

latter. But perhaps a reasonable fear of the consequences

of a breach of Sec. 533 of the Penal Code might prevent

them from so doing.

XI.

The bill is lacking in equity against the appellee Williai

H. Jordan, because it appears on the face thereof that said

appellee oicns four hundred feet of the mine under the

same title uyider which complainant claims, by conveyance.^

from persons ivhose rights the appellant does itot claim to

have acquired.

It also appears on the face of the bill that the appellee

William H. Jordan, as successor in interest of Otto Wal-

ther, is the owner of 400 feet under the locators ' title and

that therefore the complainant has no equity against him.

James M. Epperson was both a locator and a patentee.

His title had become vested in William H. Troop on Jan-

uary 15, 1869, before the application for patent. W. W.

Davis (sometimes called Henry H. Davis) was the owner

of 200 feet as an original locator. This interest of Davis

was acquired by Otto Walther on November 14, 1874, by

a constable 's deed from John W. Bell, constable of Mendo-

cino Township, for the non-payment of an assessment

levied under the provisions of the Act of the Legislature of



Carr Realty Company {a Corpcrraiion). 57

the State of California, entitled "An Act entitled an Act

concerning partnerships for mining jjurposes/' approved

April 2, 1866.

At the same time and by the same deed Walther ac-

quired the interests of Jacob Larew and H. Winchester.

Larew is alleged to have owned 200 feet, and Winchester

100 feet of the locators' title. It is not pretended or as-

serted in the bill that the complainant ever acquired the

interests of Troop, Larew or W^inchester. For that rea-

son alone, the complainant has no right to impeach the

title of Walther to 500 feet out of the 600 acquired by him

under the deed from the constable Bell. If Troop, Larew

and Winchester have been content to acquiesce in those

proceedings for 29 years, the complainant, which does not

claim under them or either of them, has no right to com-

plain.

As to the Davis interest, it is alleged (bill, p. 46) that the

complainant has succeeded to his rights if any he had.

No method of succession, no date and no consideration is

given in the ';i i. It must be presumed that the interest

of Davis was acquired by the complainant immediately

before the fili i^; of the bill and for a nominal considera-

tion. It furticr appears that the claim of Walther as suc-

cessor in interest of Davis, and of Jordan as successor in

interest of Walther, has been hostile and adverse to Davis

and to the complainant ab initio. (Bill, p. 46.) Under

these circumstances what right has the complainant to im-

peach the title of Walther or Jordan? But if the com-

plainant, as the successor in interest of Davis, at thi^ late

day, has the right to impeach the constable's deed to Wal-
ther, what ground of impeachment is shown!
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Applying the well established rule of construction that

every presumption of the correctness of official action will

be made not inconsistent with the allegations of the bill,

in favor of the action of the officer sought to be impeached,

the objections alleged to the constable's deed to Walther

are of no force. In other words, where a pleader alleges

certain grounds of iilegalit}^ it will be presumed that the

act done was valid in all other respects.

Tested by this rule, it is plain that the causes of nullity

stated are weak and inconclusive. It is not pretended that

the act is unconstitutional, and it could not be, as it is ex-

actly in pari materia with Sec. 2324, U. S. Kev. Stats.,

concerning the sales of interests in mining claims for non-

payment of assessment work, which has been held valid

for thirty-seven years.

The first objection made is that the Socrates Quicksilver

Mining Company was not then or ever a corporation. It

was not necessary that it should have been. The Act of

April 2, 1866, had no application to corporations. It ap-

plied to mining partnerships only. The name of Socrates

Quicksilver Mining Company might have been and no

doubt was adopted as a common name for the partnership

owning and working the mine.

Second. It is alleged "that there was no co-partner-

ship existing between the owners or pretended owners of

said mining claim at or prior to any date mentioned in

said deed for the purpose of working said claim, etc.'*

(Bill, pp. 24-25.) The excessive caution which makes the

most astute pleader in this case speak of the persons con-

cerned as pretended oioiers is amusing. Inasmuch as the

assessment for which the sale was made was levied on
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I January 27, 1872, nearly two years before the patent was

issued, it necessarily follows that the owners or pretended

owners must have been the original locators, and the as-

sessment must have been levied by them. T)avis was one

of the original locators, and Troop had succeeded to the

rights of Epperson, another original locator. Inasmuch

as no patent had yet been issued, they were among the

owners of the mine, if anybody then was.

The allegation that there **was no co-partnership ex-

isting between the owners,'^ etc., is directly opposed and

repugnant to the preceding allegation (on p. 5 of the bill)

that "said AVilliam S. Bell and his said associates (which

includes Davis) took possession of the same and occupied

the same as a mining claim, and they continuously held,

occupied and improved the same and

expended in actual labor and improvements thereon more

than one thousand dollars,'^ etc. This allegation suffi-

ciently showh^ a mining partnership between Bell and his

associates uiidcr any definition of the term. It shows a

joint occupalic'ii and possession of the mine and a joint

expenditure c: ,;ioney and labor upon it for the common

benefit. This ; wrings the relationship thus assumed within

the definition of Sec. 2511 of the Civil Code, or the com-

inon-law definition as laid down in the preceding cases.

(Bradbury v. Barnes, 19 Cal. 120; Skillman v. Lachman,

23 Cal. 198; Dougherty v. Creary, 30 Cal. 390; Settembre

V. Putnam, 30 Cal. 490.) It is certain that in a direct ac-

tion in equity by Bell and his associates against Davis, al-

leging that they wore joint owners in the mine, that they

worked the same for their joint benefit, that they had ex-

pended one thousand dollars on the mine, of which Davis
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had not paid his share, that the court would have given

judgment against Davis for his proportionate share and

declared the same to be a lien on his interest, and issued

an order of sale. It must be assumed that Troop, Larew

and Winchester became owners with full knowledge of the

facts, and that the interests which they acquired had been

and remained subject to the lien of pre-existing debts.

Jones V. Clark, 42 Cal. 181.

The statute under wiiich these proceedings were had

provides '^that the officer selling shall execute a deed to

the purchaser or purchasers, and such deed shall be re-

ceived in all courts as prima facie evidence of the lawful

authority of the officer selling, and of the regularity of all

proceedings prior to the execution of the deed, and as

prima facie evidence that all the right, title and interest

of the party delinquent has been lawfully and rightfully

sold and conveyed to the purchaser; and the purchaser's

title to such mining claim shall be absolute." (Stats.

1865-6, Sec. 6, pp. 829-30.)

Third, It was not necessary that any notice should be

served upon Troop, Larew, Davis or Winchester, that they

would be deemed co-partners for working the said claim,

if they, or their predecessors in interest had in fact been

engaged in the joint working of the claim with their co-

locators. This provision on its face only applies to those

who own interests in the mine and refuse to unite in work-

ing or developing the mine. It has no application to those

who are actively engaged in working the mine, and incur-

ring the indebtedness to their co-partners or to the outside

world.
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The presumptions declared by Sec. 6 of the statute of

April 2, 1866, apply with ten-fold force to those who have

never entered a complaint nor made a claim for thirty

years. Ever}^ presumption of the rep:ularity of official

action is strengthened by lapse of time, and the fact that no

attack has been made by an interested person. Walther and

his successors in interest had been in adverse and unchal-

lenged possession for twenty-nine years before a com-

plaint was made. This claim that the sale was unlawful is

not made b)^ the owner of interest conveyed, but by a specu-

lator in litigation, who has paid nothing for his shadowy

title. The presumption is impregnable that Davis, Larew

and Winchester knew that their interest in the property

had been sold for a just debt and never intended to im-

peach the justice of the transaction.

Russell V. Harris, 38 Cal. 427.

Conclusion.

It is not often that a bill so barren of equity is presented

to a court. A claim of title, moss-grown and mildewed

by time, is set forth against men who have toiled for years

to find ore in a mine which the original locators abandoned

as worthless. For over two decades the latter declined to

risk a dollar or to expend a day's labor upon the propert^\

Not one of them has ever asserted a claim in a court of

law or equity. After the lapse of twenty-nine years, they

dispose of their interests for considerations not stated, to

persons who resort to a corporate disguise.

The facts that said company was incorporated in a for-

eign State, with its principal place of business a few hun-
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dred yards beyond the boundaries of California, that this

incorporation is evidently of recent origin, and immedi-

ately prior to the filing of the bill became the purchaser of

shadowy claims of persons long since dead, tend to give

much color to the theory that the claim of the appellant

is purely speculative and devoid of intrinsic merit.

All of which is respectfully submitted.

October 22, 1903.
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